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Passed by Shri. Uma Shanker, Commissioner (Appeals)

0

Tf Asstt. Commissioner ,Div-II ~ <R, Service Tax aRT vrm 1=JJf 3m. ~
SD-02/REF-23/DRM/2016-17 wi'fcp: 27/04/2016, · & SD-02/REF-133/VIP/2016-17~:
07/09/2016 fr it , ,

Arising out of Order-in-Original No. SD-_02/REF-23/DRM/2016-17~: 27/04/2016, & SD-
02/REF-133/VIP/2016-17~: 07/09/2016 issued by Asstt Commissioner ,Div-II , Central
Tax, Service Tax

374)eaaf arI vi uT Name & Address of the Appellant / Respondent:'
M/s Ml FAMED MEDICAL PVT LTD.,

,. ·, Ahmedabad

al{ a4Rh gr 3rj 3mr ariits rgra aar & at a gt am? # uR zumfenR 3 aar ng em a1@rat at
3J"ll)c;r m TR')a-l11f 3Tim mwr <R "f!qffif i , .. · ,

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

'l'fRcf 'ITT<PR <ITT ~a-llJf 3Tim
Revision application to Government of India :

(«) 4hzr swra ya arf@fun, 19g4 #t er arafl aa ng Iii a i q@a ear t au-arr # yem vrg5
aiafa yrteru am4aa 3fl +fra, qra var , Rr inu,u R@mm, qeft +if#a, Rt ta aa, ire mrf, { fcct
: 110001 "1ITT c!5T ffl~ I ,- Q (i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit

_- Ministry of Finance, Department of Revenue', 41h Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section. (1) of Section-35 ibid,: , . ·

) 1,

(ii) zuf mra c!5T tf m Ti ura hat tR'iii fr#t quern zl 3ra ran <IT fctmT ~~ ~
aruem im a ua gy mf , a fa#t vem zu wet i a? az Ratarr a fa4taverat ma at uRur
cfRA ~ "ITT I .
(ii) In case of any loss of goods where the loss occur in transi: from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory'dr.in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country· or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.

(a) zuR zyn ml q7ram fag Rnma are (hara zn per at) f.rllm fcl;m Tf<IT +I@ "ITT I
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(<5!) ana ag Raft g zu q? i fuffa mT w zu me a faff ii mqatr zyca a mr R 3Ii
a # Rde a mmi j it nu a are Rh4lz zur rat ii Ruff &l

(b) lh case of rebate of duty of excise on goods exported to any coUntry or territory outside
India of on excisable material 'used in the manufacture of the goods which are exported
to any country or territory outside India.

('f) ml\ '!I"" ,m~~ lwrr mm ,/; """ ('iqr,1 m 'l!'R <ITT) 1'mm 1ll,m 'I'll - ,it,

(c) In case of goods exported outside India export to Nepal or Bhutan, without paymeril of

duty.
aif aura al area rs :r@A f uit sq #fee cl5i n{ ? st ha am?r l zr arr a
f'l,p1 ,/;~. 31l'J'l'f. Ols@ ,/; 1lRI 'llfffl <IT - 'fl m""' ~ 1llrn 3!lllf.'nl'! t,1.2) 1998 'IRl 10, 1lRI

~~ lll{°ffil

0

The above application shall be made in duplicate in Fo-m No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Ru\es,.2001 within 2 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies e8ch of the 010 and Order-In-Appeal. II should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rllrur-l 3ll'IO-l ,/; Wl OIID ,iw'1 - "'"""" ""'1 m mRl ""'"1 ffl ""'1 200/- Gira~.II -m<1
a/h gt ica van gGr unr & a 1ooo/- #t #tuqr #l vT

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the ·amount involved Is more Q
than Rupees One Lac.

· (d) Credit of any duty allowed to be utilized .towards payment of excise duty on final
producis under tile provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.1 09

· of the Finance (No_.2) Act, 1998.
(1) ~ ""'""' '!I"" (Ols@) f'loa,ocli. 2001 ,/; f'l,p1 , ad aiafa faff#ea ian zv--s i <IT ml<m ii.

9pa am2er # uf am2 hf feta ta m a# ne-smr vi sr4ta am #it #fa u"
gfera ama fat war a1Ru 1 a# rer arr g. at if4 a sifa er as-z i fiff1 WW cfi :r@A

a qa # meran--o arr z uR ft at aR@I

(a) To the west regional bench of Customs. Excise & Servioo Tax Appel\ate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedal:1ad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.

zrca, #tu snaa zga vi tars agar unf@raw wf ails
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(4 ah4a saga gyn if@If1, 1g44 #t err as-at/as--< #if

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(<ii) ~~ 2 (1) qi i\ '!<ITT( 3fj<!R ,/; 3!ol1<!f ,ill 31'1'@. 3l'lim ,/; 'lf'l<S if ffl 'WI'• •$if1,1
gar gcs vi ha ar4 +nzmf@raze (free) #6t var ear ff6, 3IB1·1cll€JIG it 3TT-20, ~

2#ea <Raza auras, haft , 31rat4ra-380016



The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lao and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of

the Tribunal is situated.

(3) z4fa za am?r i { pa am?sii mr rm)r& at rt +a sir # fry #ha r mar !@f
a Rau tr afeg ga zr a it gy fl f fat rd) anfaa a fu zuenfnf 3rfl#tu
au@au al qa 379la ut #tr var at v am4at fhut uirar &l
In case of the ord_er covers a number of order-in-Original, fee for each O.I.O, should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of. Rs.6.50 paise as prescribed under scheduled-I item

of the court fee Act, 1975 as amended.

za ah #if@ermt#f a firu ah aha fruit al sit a9 en aaff fan'Ga & vi1 ye.
ah4u Gura yen vi araw anal41,5nru@raw (at,ffaf@) fm, 4o02 j fRa &

<-1.llllliilll? 3~ 1970 <ll!TT fflimf al 3r4qR--1 sif faff fhg 31a Ua 3r4« TI
am?gr zqenfenf fufu mqf@era7) a 3mag ii a p@tu al ga ,R F 6.6.50 trfl cpf <-1.llllliilll?

fess am ~ht-a1R I .

(5)

(4)

0

'
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) vat zya, ta na ya vi hart an4l4tu =an@raw (Rrec), uf sr4ht a mr i
a4car 3ia (Demand)4 is (Penalty) nl 1o% Ta 5m an 31far k 1rif, 3rf@arr Ta 5T 1o

f

cfiUS~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994) 1 ., ,

487r3=qr gra3ilara a#3iaia, arf@gar "a#r#ia'(Duty Demanded) -
,.:) •, ' I

(i) (Section) is 1up aagr feuifa ff@r;
(ii) furaaa=dz2fe#r if@;

( (iii) adzfee fur asfr 6 4saza2r «f@r.

zr&ra'if3r4' iiuz u&srlaam ii, 34l' a7Rua a #feeufraaar fear arm&.
, ·" D2 i

For an appeal to be filed before th_e, CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. lt may be noted that the pre-deposit is a
mandatory condition for. filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where

penalty alone is in dispute."

..
Under Central Excise and Service Tax, "Duty demar,ded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount-payable under Rule 6 of the Cenvat Credit Rules.

az 3mar h , 3r4hr qfrawraa zi sra 3rrar era n avg Raffa l 'ITTa fr nu gra a
. . . .:, .:, .:,

10% 3rJ@ioi -crt ail rgi #a au faarfa t 'R<f c\Us ~ 10% wram -crt ;f;'r ~~~I ,
3
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:: ORDER-IN- APPEAL ::

The Assistant Commissioner, Service Tax, Division-II, Ahmedabad
(hereinafter referred to as 'appellant') has filed the present appeals against
the .following two Orders-in-Original (hereinafter referred to as 'impugned

orders') passed in the matter of refund claim filed by M/s. Mifamed Medical
Pvt. Ltd., 3"° Floor, 315, Zodiac Square, Opp. Gurudwara, S. G. Road,
Ahmedabad (hereinafter referred to as 'respondents);

Sr. OIO No. OIO date Amount Date of Rev. Order
No. of refund filing the No.

claimed refund
(~) claim

1 SD-02/Ref 27.04.16 2,79,483 21.03.16 26/2016-17
23/DRM/2016-17

2 SD-02/Ref 07.09.16 3,38,057 22.06.16 37/2016-17
133/VJP/2016-17

2. The facts of the case, in brief, are that the respondents are holding
Service Tax Registration under the category of 'Business Support Service' and
had filed refund claims amounting to 2,79,483/- and 3,38,057/- on
21.03.2016 and 22.06.2016 respectively under Notification No. 27/2012
CE(NT) dated 18.06.2012 in respect of Service Tax paid on the specified
services used for export of services/goods. The said refund claims were
sanctioned vide the impugned orders by the adjudicating authority after
rejecting the amount of 1,109/- and 288/- respectively, being non-eligible.

3. The impugned orders were reviewed by the Commissioner of Service
Tax, Ahmedabad and issued review orders No. 26/2016-17dated 05.09.2016
and 37/2016-17.dated 01.12.2016 respectively for filing appeal under section
84(1) of. the Finance Act, 1994 on the ground that the impugned orders were
not legal and proper and the refunds were sanctioned erroneously. The

appellant claimed that the respondents were arranging or facilitating the
supply of goods between M/s. Missionpharma A/S Denmark and suppliers/
manufacturers of the goods in India. Thus, it was alleged that the respondents
wereengaged in providing intermediary services as defined under clause (f) of
Rule. 2 of Place of Provision of Services Rules, 2012. The appellant further
alleged that the documents, pertaining to the refund claims, were not properly
scrutinized by the adjudicating authority as in the impugned orders, the
respondents were mentioned as a 100% EOU but it is not so. Further, the z

nature of service provided by the respondents was als:::> not verified as in the
.ST-2 certificate, the respondents are registered under the category of

0

0



have shown the service under the category of 'Business Auxiliary Service'. In
light of the above mentioned discrepancies, the appellant filed the present
appeal to pass an order for recovery of erroneously granted refund amount
along with interest.

V2(ST)30-41/RA/A-1I/2016-17
'Business Support Service' whereas, as per the ST-3 returns, the respondents

4. Personal hearing in both the matters was granted and held on

19.06.2017. Smt. Khushboo Kundalia and Shri Hitesh N. Mundra, Chartered
Accountants, appeared before me and submitted oral and written argument in
support of their claim.

5. . I have carefully gone through, the facts of the case on records, grounds
of appeal in the Appeal Memorandum and oral and written submissions made
by the respondents at the time of personal hearing.

o
ti

6. At the onset, I find that the. appellant has filed the appeal stating that as
!f;

· per the MOU it is very clear that the respondents were arranging or facilitating
i · .

the supply of goods between M/s. Missionpharma A/S Denmark and suppliers/
.'~»!:.

manufacturers of the goods, in India. In their counter argument, the
respondents claimed that under the said MOU, the respondents had agreed to

provide due diligence report and relevant information about the vendors which
.t

inter-alia includes Vendors Due Diligence and Quality Inspection report
i l; °

coupled with · Quality Assurance and Quality Control etc. Though, the
1.::

respondents have claimed that they have enclosed copy of the service
agreement along with their written submission; no such copy could be traced
out by me. Even the appellant has also failed to submit the copy of MOU in

r·(I'

support of their claim. Thus, ·in'. absence of the copy of MOU/ Service
,·h.

Agreement, it becomes very difficult for me to come to any conclusion. Thus, I
' 1 '

find that the adjudicating authority is the best suited one to call for the same
Q and verify the claims afresh in light of the MOU, which, I believe, he has failed

to go through during scrutiny of the claims.

. I
7. Further, there are two more allegations put forth by the appellant in the
appeals filed viz.;

(a) The respondents are not ah EOU;
r. 1

(b) They have wrongly quoted, in the ST-3 returns, the category of
service to be 'Business Auxiliary Service' instead of 'Business Support
Service'.

I find that the respondents haye maintained a big silence on the above
allegations. In paragraph 6 of both the appeals, the appellant has claimed

that the respondents are not 100% EOU but the adjudicating authority has
treated them as one. It is a serious 'allegation and I don't understand why the
respondents have not countered the said allegation. Same goes with the

I ,
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second allegation as mentioned in (b) above. The· appellant, in paragraph 7 of
s :

the appeal pertaining to the claim amounting to <2,79,483/-, has alleged that
as per their ST-2 certificate, the respondents are registered under the
category of 'Business Support Service' whereas, as per the ST-3 returns, the
respondents have shown the service under 'Business Auxiliary Service'. Once
again, the respondents did not counter the above allegation. Thus, because of

so many unanswered questions and so many vague allegations and counter
arguments, both the cases are fit to be remanded back to the adjudicating
authority for consideration of the claims afresh. In view of the above, I set
aside both the impugned orders and remand back the cases to the
adjudicating authority for deciding the claims afresh exclusively on merit only
as per the discussions held in paragraph 6 and 7 of this order.

8. In view of my above discussions and findings, the appeal is disposed off
accordingly.

9. The appeals filed by the appellant stand disposed off in above terms.

saws
(3ar gia)

CENTRAL TAX (Appeals), AHMEDABAD.

ATTESTED

SUPERINTENDENT,

CENTRAL TAX (APPEALS),
AHMEDABAD.

0

0



¢ , .To,

M/s. Mifamed Medical Pvt. Ltd.,
3rd Floor, 315, Zodiac Square,

Opp. Gurudwara, S. G. Road,
. Ahmedabad- 380 054.
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Copy to:

1. The Chief Commissioner, Central Tax, Ahmedabad zone, Ahmedabad.
2. The Commissioner, Central Tax, Ahmedabad (South).

3. .The Deputy/Assistant Commissioner, Central Tax, Division-VI (Vastrapur),
Ahmedabad.

4. The Assistant Commissioner, Central Tax (Systems), Ahmedabad
5. Guard File.
6. P.A. File.
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